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STATEMENT.
This is the third time this litigation comes be-

fore this Court. The controversy was first here in

the case of Thompson v. Emmett Irrigation Dis-

trict, decided August 9, 1915, (227 Fed. 560). In

that case this Court held that the bondholders had

the right to maintain a suit in equity for the pur-



pose of determining the amount of bonds and the

particular bonds that had been legally issued by the

irrigation District and were then outstanding, and

what coupons were entitled to share in the interest

fund then held by the treasurer of the district.

Alter the decision of this Court sustaining the form

of the action and sufficiency of the bill of com-

plaint, the case was tried by the district court and a

decree entered by that court on July 16, 1917. Be-

rore the case came on for trial in the district court,

a number of bondholders were added as plaintiffs

on the record, and the suit was brought not only on

behalf of those whose names appeared on the rec-

ord, but also on behalf of all other bondholders of

the Enimett Irrigation District similarly situated.

By the decree entered in that suit, it was adjudged

and decreed "that the coupon bonds of the defend-

ant Emmett Irrigation District * * * with the un-

paid coupons thereto belonging, being bonds num-

bered * * * are legal and valid obligations of said

Emmett Irrigation District." (rec. pp. 48-50). Pro-

vision was made in that decree for the payment,

out of the interest fund in the custody of the trea-

surer of the district, of the coupons that had ma-

tured in 1914, and belonging to the bonds so de-

clared to be legal and valid. From that decree an

appeal was taken by the irrigation district to this

Court, and on October 7, 1918 (253 Fed. 316), the

decree of the trial court validating certain bonds

and the coupons thereto attached was affirmed. A



petition for rehearing was denied by this Court, and

after the decree became final, Edmund Seymour,

Dr. A. N. Gaebler and John R. Morrow, a bond-

holders' committee representing the owners of bonds

and coupons deposited with the committee and de-

clared valid by said decree, brought two actions in

the district court, one on December 31, 1918, on the

coupons maturing January 1 and July 1, 1915,

191(5, 1917 and 1918, and the other action was

brought August 2, 1919, on the coupons maturing

January 1 and July 1, 1919. The actions were

identical, except as to the number and date of ma-

turity of the coupons, and the coupons involved in

both actions were coupons which had been declared

valid and legal obligations of the district in the de-

cree affirmed by this Court on October 7, 1918.

The purpose of plaintiffs (defendants in error)

in bringing the actions was to have the coupons re-

duced to judgment which would bear interest (the

coupons did not provide for interest after matur-

ity), and also to enable the holders of the coupons

or the bondholders' committee to mandamus the of-

ficers of the irrigation district to levy the requisite

tax to pay the coupons in the event such officers

did not voluntarily perform their duty in that re-

gard.

Paragraph V of the complaints in both actions

(rec. p. 12) sets forth the entry of the decree vali-

dating the bonds from which the coupons in suit

were detached and the fact that this Court had af-



firmed such decree on appeal, and paragraph XIV

of the answer of plaintiffs in error (rec. p. 41) in

both actions alleges "that all rights of action of the

present holders, if any, of the bonds or coupons of

said district, which were held by the above named

parties, who were parties to the above mentioned

decree, were merged in the said decree made and

entered as hereinbefore set forth, and that the action

insofar as the same involves or affects the bonds or

coupons of said district held by the said parties un-

der said decree, as hereinbefore set forth, at the

time of the entry of said decree, is barred by said

decree/' and a copy of the decree is attached to the

answer as Exhibit "A", and the decree, as stated

above, is pleaded in bar of any further action upon

the coupons.

Both actions were tried on the 8th day of Octo-

ber, 1919, to the court without a jury, a jury hav-

ing been expressly waived by stipulation in writing,

and outside of the introduction of the coupons in

evidence and a stipulation admitting the facts (rec.

cause No. 3494, p. 72, and p. 80 in cause No. 3488),

both cases were submitted on the evidence before

this Court in Emmett Irrigation District v. Thomp-

son, 253 Fed. 316, subject only to the general ob-

jection on the part of plaintiffs that such evidenej

was immaterial (rec. pp. 82-83 in cause No. 3488,

and pp. 74-75 in cause No. 3494).

No request for special findings was made by eith-

er party. The court on the 11th day of October,



1919, entered judgment for plaintiffs (defendants

in error) for $205,227.00 in cause No. 3428 (rec.

pp. 66-72) and for $51,351.00 in cause No. 3494

(rec. pp. 65-68.

The error assigned is that there may be a clerical

error in the date of maturity of some of the bonds,

but there is no evidence that the bonds actually ma-

ture as claimed by plaintiffs in error. This identical

question was strenuously urged by counsel on the

former appeal (253 Feb. 316), not only in their

original brief but also in their petition for rehear-

ing, and it was decided against them by this Court.

BRIEF OR THE ARGUMENT.
Res Adjudicata.

A valid final judgment or decree, upon the mer-

its, constitutes an absolute bar to a subsequent ac-

tion or suit by the same parties upon the same claim

or demand. It is a finality as to the claim or de-

mand in controversy, concluding parties and those

in privity with them, not only as to every ground

of recovery which was actually presented in the

action in which it was rendered, but also as to ev-

ery ground which might have been presented.

Board of Commissioners v. Piatt, 79
Fed. 507, 25 C. C. A. 87.

Kretsinger v. Brown, 165 Fed. 612, 91

C. C. A. 450.

Bunch v. United States, 252 Fed. 673,
164 C. C. A. 513.

United States v. California, etc. Land
Co., 192 U. S. 355, 48 L. Ed. 476.
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Northern Pac. Railroad Co. v. Blaght,

205 U. S. 122, 51 L. Ed. 738.

Cromwell v. County of Sac, 94 U. S.

351, 24 L. Ed. 195.

Southern Pac. Railroad Co. v. United
States, 167 U. S. 1, 42 L. Ed. 355.

The judgment of a court of competent jurisdic-

tion is everywhere conclusive of every fact upon

which it must necessarily have been founded.

Block v. Commissioners, 99 U. S. 686,

25 L. Ed. 491.

The decree before this Court in Emmett Irriga-

tion District v. Thompson, 253 Fed. 316, could

not have been sustained if the contention of Defen-

dant in Error is correct, for these bonds are the

identical bonds which were declared legal and valid

in the former suit.

There can be no authority for disregarding the

positive statement in the bonds that $110,000.00

thereof mature on January 1, 1917, and $176,-

000.00 on January 1, 1931, which are the correct

amounts for those dates, and for assuming that the

enumeration of the bonds that mature on tiiose

dates are correct and according to which only $100,-

jOO.OO would mature on January 1, 1917, and

$186,000.00 on January 1, 1931. In case of such

conflict or ambiguity the Court should accept the

statement which would render the bonds valid and

make them conform to the requirements of the

statute, and it should not permit the District to



take advantage of its own errors or ambiguous ex-

pressions, especially so when the only evidence on

the point is that of V. T. Craig, a witness for the

Defendants in Error, who testified (rec. p. 116 in

cause No. 3488, and p. 108 in cause No. 3494) that

I have not examined the bonds ' themselves to de-

termine whether $110,000 are made to mature in

the 16th year or only $100,000, nor whether $186,-

u00 of them mature in the 20th year or only $176,-

jQQ. So I don't know how many bonds actually ma-

ture in the 16th year or in the 20th year."

NO SPECIAL FINDINGS.

There being no special findings of fact, this

Court will not determine the sufficiency of the evi-

dence, and the judgment must be affirmed unless

the complaint fails to state a cause of action, as

there are no assignments of error or rulings as to

the admissability of evidence.

Northern Idaho and Mont. Power Co. v.

Jordan Lumber Co., 262 Fed. 765, C.

C. A.
Dixon v. Planters Bank, 83 U. S. 350,

21 L. Ed. 278.

British Queen Mining Co. v. Baker Sil-

ver Mining Co., 139 U. S. 199, 35 L.

Ed. 147.

DECREE VALIDATING BONDS AND COU-

PONS IS CONCLUSIVE OF THIS CASE.

The Plaintiffs in Error having pleaded the de-



10

cree in the former case as a bar to an action at law

on the coupons should not be heard that such de-

cree did not in fact validate such coupons and

bonds.

ARGUMENT.
The question presented by the assignment of er-

ror was finally and conclusively disposed of by

both the Trial Court and this Court in the suit

brought by J. Paul Thompson and a number of

other bondholders in behalf of themselves and oth-

ers similarly situated against the District and its

officers in 1914. The bill of complaint in that suit

was sustained by this Court in Thompson v. Em-

mett Irrigation District on August 9, 1915, (227

Fed. 560). The opinion in that case discusses at

length the theory and scope of the action, and when

that case came before this Court the second time on

the appeal of the District, the decree of the Tiiai

Court, adjudging all outstanding bonds of the dis-

trict and the unpaid coupons thereto belonging to

be legal and valid obligations of the District, was

affirmed by this Court on October 7, 1918, in Em-
mett Irrigation District, et al., v. Thompson, et al.,

253 Fed. 316, 165 C. C. A. 98. The record before

this Court in that case contains the decision of the

Trial Court on the point now raised by Plaintiff's

in Error, and that Court said:
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"I am not inclined to regard seriously the ir-

regularities relied upon in the form of the

bonds and in the manner of their issuance.

With a possible exception, depending upon the

construction to be placed upon ambiguous or

inconsistent recitals, the time fixed for their

maturity is thought to be in harmony with the

intent of the law. The Idaho statute is differ-

ent from that of California which is relied up-

on by the defendants to sustain their conten-

tion." (rec. p. 101).

In that case appellants assigned as error (rec. p.

224) that "said bonds do not mature in the periods

or intervals prescribed,by•law," and that point was

discussed at length in their brief, and the authori-

ties cited in their brief on the present writ of error

were all cited, together with other authorities, in

their brief on the former appeal, and this Court in

passing upon the question said (253 Fed. 320)

:

"We agree with the court below that the ob-

jections made to the form of the bonds and the

manner of their issuance are without merit.

The provisions of the statute under which they

were issued are quite different from those of

the California statute considered by this court

in the case of Wright v. East Riverside Irriga-

tion Disk, 138 Fed. 313, 70 C. C. A. 603, and
therefore the decision in that case is not in

point."

After that decision was rendered, appellants

(plaintiffs in error here) filed a petition for a re-

hearing, urging particularly the very question that

they are now presenting, and again citing the same
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authorities and other cases (see petition for rehear-

ing, pp. 4 to 11). A rehearing was denied and the

decree of the Trial Court and the decision of this

Court became final, and plaintiffs in error in their

defense to the action at law on the coupons, which

had not been paid out of the interest fund on hand

at the time of the former appeal, allege, in para-

graph XIV of their answer: "that all rights of ac-

tion of the present holders, if any, of the bonds or

coupons of said district, which were held by the

above named parties who were parties to the above

mentioned decree, were merged in the said decree

made and entered as hereinbefore set forth, and

that this action, insofar as same involves or affects

the bonds or coupons of said district held by the

said parties under said decree, as hereinbefore set

forth, at the time of the entry of said decree, is

barred by said decree." (Our italics).

The plaintiffs in the action now before the court

(defendants in error) are a committee representing

the bondholders who were parties to the former suit

and they are entitled to the benefit of that decree

which is expressly pleaded in paragraph V of the

complaint.

Clearly, the court could not in that suit deter-

mine that the bonds and coupons were valid obliga-

tions of the district without passing directly upon

the question which plaintiff in error is raising in

the present action. The record now before the

court is the identical record before the court on the
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former appeal, except as to the pleadings, and the

fact that the decree in the former suit is in this ac-

tion pleaded by both plaintiffs and defendant.

Before discussing the case on the merits refer-

ence should be made to the fact that no request was

made for special findings and no special findings

were made by the Trial Court, and without review-

ing the authorities on the subject we think it suffi-

cient to refer to the decision of this Court in North-

ern Idaho and Mont. Power Co. v. Jordan Lumber

Co. 262 Fed. 765, wherein this Court said on that

point

:

"On the trial no exceptions were taken to any
ruling of the court, and no request was made
for special findings, or for a finding in favor
of the defendant in the action. The plaintiff

in error refers to the opinion of the court be-

low as containing special findings of fact, but
the opinion cannot be resorted to for that pur-
pose (citing cases) * * *.

"In the absence of a special finding, the
judgment must be affirmed, unless the com-
plaint fails to state a cause of action, or the
bill of exceptions presents some erroneous rul-

ing of the court in the progress of the trial.

Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608.
There being in the present case no ruling of the
trial court, and no special findings of fact, but
only a general finding, the latter must be ac-

cepted as conclusive, and this court can go no
further than to affirm the judgment. (Citing
cases)."
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Clearly, the complaint states a cause of action in

the case at bar, and counsel does not contend that it

does not, and upon the authority of the case just re-

ferred to the judgment of the Trial Court should

be affirmed, without considering the question

raised by the plaintiff in error.

However, we shall discuss briefly the effect of

the decisions of the trial court and this court upon

the question urged by counsel for plaintiff in error.

The Circuit Court of Appeals for the Eighth Cir-

cuit, in Board of Commissioners of Lake County v.

Piatt, 79 Fed. 567, 25 C. C. A. 87, had before it al-

most this identical question, and referring to a de-

cision of that court in a former case it says:

"It was argued in that case, as it is in this,

that since the court erroneously decided that

the corporation had the power which it never

did have, and inasmuch as the existence of that

power lay at the foundation of the right to the

judgment, that judgment was void. Our con-

clusion was expressed in these words:
" 'Jurisdiction of the subject matter is the

power to deal with the general abstract ques-

tion, to hear the particular facts in any case

relating to this question, and to determine
whether or not they are sufficient to invoke the

exercise of that power. It is not confined to

cases in which the particular facts constitute a

good cause of action, but it includes every issue

within the scope of the general power vested in

the court by the law of its organization, to deal

with the abstract question. Nor is this juris-

diction limited to making correct decisions. It

empowers the court to determine every issue
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within the scope of its authority according to

its own view of the law and the evidence,

whether its decision is right or wrong; and
every judgment or decision so rendered is final

and conclusive upon the parties to it, unless re-

versed by writ of error or appeal, or impeached
for fraud (citing number of authorities).

Wherever the right and the duty of the court

to exercise its jurisdiction depend upon the de-

cision of the question it is invested with power
to hear and determine, there its judgment,
right or wrong, is impregnable to collateral at-

tack, unless impeached for fraud.'

"The action which Parks brought against the

plaintiff in error was a simple action upon
contract. The court in which he brought it

was a court of general jurisdiction of the state

in which the parties resided, and in which the

contract was made. The power of that court

to hear and determine every question essential

to the disposition of that action is beyond ques-

tion. In every action for damages for failure

of a corporation to perform a contract, the

court must decide these four questions before
it can enter a judgment for the plaintiff:

First—Had the corporation the power to make
the agreement? Second—Did it make it?

Third—Has it performed it? Fourth—What is

the amount of the damages? The district court
of Arapahoe county necessarily decided the
first three of these questions in the affirma-
tive, and found the damages to be $60,000, bo-

fore it entered the judgment for Parks. It was
its right and its duty to determine these ques-
tions, and it did so. If its decision was erron-
eous, its judgment could be reversed on appeal.
But its determination of the question, which
the plaintiff in error is seeking to retry in this

case, was the exercise by that court—and the



16

rightful exercise—of its jurisdiction; and,

whether its decision was right or wrong, it

cannot be successfully attacked in this collat-

eral proceeding.

"Counsel for the plaintiff in error makes
another attempt to escape from the effect of

this judgment on the ground that it does not

estop the board from showing in this action

that the debt it evidenced was in excess of the

constitutional limitation, because that defense

was not pleaded in the original action, because

the judgment in that action was by default,

and because the parties and the demand in

controversy are not the same in this case as

they were in that case. The settled rule upon
this subject was so clearly stated in the leading-

case of Cromwell v. County of Sac, 94 U. S.

351, 352, that it has been universally followed

in the courts of the United States. It is that in

an action between the same parties, or those in

privity with them, upon the same claim or de-

mand, a judgment upon the merits is conclu-

sive, not only as to every matter offered, but
as to every admissible matter which might
have been offered to sustain or defeat the

claim or demand. But in a case in which the

second action is upon a different claim or de-

mand, the prior judgment is an estoppel as to

those matters in issue or points of controversy
upon the determination of which the finding or

verdict was rendered. In Dickson v. Wilkin-
son, 3 How. 57, 61, Mr. Justice McKinley, in

delivering the opinion of the supreme court,

said: 'It is a universal rule of lav/ that if the

party fail to plead matter in bar to the original

action, and judgment pass against him, he can-
not afterwards plead it in another action
founded on that judgment.' * * * But this ac-

tion is upon a part of the same debt represent-



17

ed by that judgment. The bonds and coupons

issued in satisfaction of the judgment evidence

the same indebtedness that the judgment rep-

resented, and the holder of each bond and of

each coupon is, in legal effect, an assignee of

the debt pro tanto. Thus the defendant in er-

ror is in privity with Parks, and is entitled to

invoke every presumption and every estoppel

in support of his claim which Parks could have
called to his aid if he had brought this action

upon his judgment (citing authorities).

"Our conclusion is that in an action to en-

force the collection of a judgment or the collec-

tion of bonds or coupons issued in payment of

a judgment against a municipal or quasi mu-
nicipal corporation, the judgment conclusively

estops the corporation from making the defense

that the original indebtedness evidenced by it

was in excess of the amount which the corpora-

tion had the power to create, under the limita-

tions of the constitution of the state in which
it was incorporated (citing authorities)."

The decree of the Trial Court which was af-

firmed by this Court on the former appeal ( Exhibit

"A" to the answer of plaintiff in error) orders, ad-

judges and decrees "that the coupon bonds of the

defendant Emmett Irrigation District, bearing

date the first day of January, A. D., 1911 * * *

with the unpaid coupons thereto belonging, being

bonds numbered (here follows list of bonds), are

legal and valid obligations of said Emmett Irriga-

tion District." The coupons described in the com-

plaint in the case at bar are unpaid coupons de-

tached from the bonds described in said decree, and



18

are coupons that were declared valid and legal obli-

gations of the district by said decree; and the evi-

dence in the present record is the identical evidence

upon which said decree rested, hence if the court

should now reverse the judgment of the Trial Court

it would be reviewing in this case its former deci-

sion, and it would be declaring certain bonds illegal

which it formerly had held, upon the same evidence,

to be legal and valid. And in view of the fact that

the property involved consists of negotiable instru-

ments, payable to bearer, it may well be assumed

that rights have been acquired by innocent parties

based upon the former decision of this Court, de-

claring these instruments to be legal and valid obli-

gations.

The former decree rested not only upon trie iden-

tical record now before the court, but the very

question now submitted was strenuously urged in

that case by the same counsel, both in their original

brief and in their petition for rehearing; and the

same parties are before the court, for the former

suit was a class suit and the parties on the record

owned some of the bonds and coupons and repre-

sented the holders of the remaining bonds and cou-

pons involved here. Besides, the proceeding in that

case was at least analogous to, if not in fact, a pro-

ceeding in rem. The purpose of that action, as

shown by the decision of this court in Thompson v.

Emmett Irrigation District, 227 Fed. 560, 142 C. C.

A. 192, was to determine what bonds were legally
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issued and outstanding and to cancel such as were

not legally issued. There was also in that case a

fund in the hands of the district, held in trust for

the bondholders, and the interest of each bondholder

in that fund depended upon how many bonds were

legally issued and therefore entitled to share in the

fund, hence the respective interests of bondholders

in that fund could not be determined without deter-

mining the amount of bonds and the particular

bonds legally outstanding. In that suit the district

had its day in court, and it was permitted to show

all details with reference to the issuance and sale

of its bonds, and it made the identical defense and

submitted the identical evidence that it made and

submitted in the case at bar.

The decision of the Supreme Court of the United

States in Southern Pacific Railroad Co. v. United

States, 168 U. S. 1, 48, 42 L. Ed. 355, 377, seems

especially pertinent on this phase of the case. The

Court there said:

"The general principle announced in the nu-
merous cases is that a right, question, or fact

distinctly put in issue and directly determined
by a court of competent jurisdiction, as a
ground of recovery, cannot be disputed in a
subsequent suit between the same parties or
their privies, and even if the second suit is for

a different cause of action, the right, question,

or fact once so determined must, as between
the same parties or their privies, be taken as
conclusively established so long as the judg-
ment in the first suit remains unmodified.
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This general rule is demanded by the very ob-

ject for which civil courts have been estab-

lished, which is to secure the peace and repose

of society by the settlement of matters capable

of judicial determination. Its enforcement is

essential to the maintenance of social order;

for the aid of judicial tribunals would not be

invoked for the vindication of rights of person

and property, if, as between, parties and their

privies, conclusiveness did not attend the judg-

ment of such tribunals in respect of all matters
properly put in issue and actually determined

by them."

If plaintiff in error should be permitted to refer

to the evidence in the record, notwithstanding there

are no special findings, it will be found that the

only evidence bearing upon this assignment of er-

ror is that of V. T. Craig, who testified for plain-

tiff in error that he had not known how many bonds

would actually mature in the 16th and 20th years.

And turning to the bonds themselves it is found

that the statement of the amount of bonds matur-

ing in those years is in accordance with the statute,

out that there is either a clerical error in stating

what particular bonds mature in those years, or

there is an inconsistency in the two recitals. But

clearly, the Court would not be justified in follow-

ing the ambiguous statement which it is urged

might render the bonds invalid, rather than the

statement which would make the bonds in entire

accord with the statute.
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It should be noted also that the district has in its

possession over $200,000 of the bonds of this issue

which have not been sold, and hence it cannot be

said that the apparent irregularity cannot be ad-

justed when the district may sell or issue the re-

maining bonds of this series, and in no event should

the district be permitted to take advantage of its

own mistake, if there is any irregularity, it is a

clerical mistake on the part of the district. There

is, of course, no evidence of any intention on the

part of anyone to violate the law, and the alleged

irregularity would seemingly operate greatly to the

benefit of the district, for it would give it four

years longer in which to pay $10,000 of its bonds

on which it has already defaulted in the payment of

the interest coupons; and we apprehend the holders

•of the bonds of the 20th maturity would gladly ac-

cept an invitation to present their bonds for pay-

ment lour years earlier if the district should event-

ually find that it actually made an error in num-

bering the bonds that mature in the 16th and 20th

years. But there can be no basis for declaring the

bonds invalid on the present record, and especially

so in view of the former decisions finally and con-

clusively determining the validity of the bonds and

coupons now before the Court.

Wherefore, we submit that the judgment on the

coupons should be affirmed.
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Respectfully submitted,

RICHARDS & HAGA,
Attorneys for Defendants in Error.

Residence: Boise, Idaho.


